     BEFORE THE 

SURFACE TRANSPORTATION BOARD

___________________

Finance Docket No. 34054

Morristown & Erie Railway, Inc. –

Modified Certificate

PETITION OF FIVE NEW JERSEY MUNICIPALITIES 

TO REOPEN 


Petitioners, the New Jersey municipalities of Springfield, Summit, Kenilworth, Roselle, and Roselle Park (hereinafter “the Five Municipalities”)
 hereby respectfully request the Board to reopen its decision of July 5, 2002 granting a Modified Rail Certificate to the Morristown & Erie Railway, Inc. (“M&E”) to operate certain railroad lines in New Jersey including formerly abandoned lines of the Rahway Valley Railroad (“RVRR”) and Staten Island Railway (“SIRY”).  The lines are owned by the state of New Jersey, which has conferred upon Union County jurisdiction to oversee their rehabilitation, and would be operated by the M&E under a contract with Union County.  The lines are referred to herein as “RVRR/SIRY.”

Reopening is necessary because of changed circumstances – specifically a changed position adopted by Union County subsequent to the July 5, 2002 decision.  Under the changed position, the county is proceeding with reconstruction of the rail lines despite previous assurances to the Five Municipalities that reconstruction and operation of the lines would not occur without the Municipalities’ consent.  Because the concerns of the Five Municipalities regarding serious environmental and safety issues have not been addressed, reopening is necessary for a thorough environmental review and consideration, at a minimum, of necessary environmental and safety mitigation measures. 

I.  
Introduction

Because the Five Municipalities were assured by Union County, prior to the M&E’s application for a Modified Certificate, that M&E would not commence implementation of its operating contract without the written concurrence of the County, and that the County would not give its concurrence without the express consent of the Five Municipalities, the Five Municipalities did not participate in the prior proceedings in which the M&E was granted the Modified Certificate.  Subsequently, however, Union County breached its commitment to the Five Municipalities, when, following late-night, closed-door discussions on June 5, 2003, the Union County Board of Freeholders voted to proceed with implementation of the M&E operating agreement notwithstanding the objections of the Five Municipalities.  


Because they were lulled into non-participation in these proceedings, the Five Municipalities did not have an opportunity to present to the Board their concerns about the serious environmental and safety effects that the reactivation would have on their communities.  These include the presence of hazardous waste sites within the right of way which M&E proposes to rehabilitate, the noise and safety impacts that operation of trains will have in the Five Municipalities, where the RVRR/SIRY lines run predominately through residential areas, and the increased air pollution, traffic delays and safety concerns that will result from the need for the RVRR to operate across some 20 streets at grade, including several major state highways.  


The Five Municipalities recognize that Modified Certificates are granted under an abbreviated standard of proof regarding the “public convenience and necessity” for rail service.  Nonetheless, the Board does not have the power to exempt itself from the requirements of the National Environmental Policy Act.  As the Five Municipalities will show, significant environmental issues require that the Board conduct a thorough environmental assessment, and impose conditions necessary to mitigate the adverse environmental effects of reactivation of these lines.

II.
Background of the Lines

The lines at issue here were abandoned in the early 1990's.  The abandonment of the RVRR lines was approved by the ICC in a decision served August 27, 1992 in Docket No. AB-211,  Rahway Valley Railroad Company – Abandonment – Between Aldene and Summit in Union County, NJ, while the abandonment of the SIRY lines was approved in a decision served December 5, 1991 in Staten Island Railway Corporation – Abandonment.  

No party protested the abandonment of the RVRR, as there were no remaining shippers over that line.  The County of Union filed comments, however, noting the hazardous nature of materials associated with the RVRR’s overpasses, embankments, cuts and grade crossings (slip op. at 2.)  In addition, the Rahway Valley Railroad Corporation’s own environmental report noted the presence of “a few sites of hazardous/toxic wastes” within the right of way.  For this reason, the Section of Energy and Environmental recommended, and the ICC imposed, a condition requiring that “prior to any salvage operations, the RVRC should contact the New Jersey Department of Environmental Protection to inform them of the presence of hazardous waste on the right-of-way.” 


In 1995, the abandoned lines were acquired by the State of New Jersey under a state program to preserve bridges and railroad rights of way.  In June 2000, the State entered into an agreement with Union County whereby the County was vested with the authority to oversee the rehabilitation and any future use for the lines.  On May 9, 2002, Union County reached agreement with the M&E on a contract for the possible rehabilitation and reactivation of the lines.  Under the contract, the rehabilitation of the RVRR was designated “Phase III” and “Phases IV” work, and was made contingent on the County’s providing “written concurrence” to the M&E.  (A copy of the contract is attached as Appendix 1.)


The Five Municipalities were actively involved in discussions with Union County about the possible reactivation, particularly the reactivation of the former RVRR/SIRY lines, which passed through their cities.  Among other concerns, the Five Municipalities raised the issues of:

· safety to children playing in residential neighborhoods, as the RVRR/SIRY passes directly through the back yards of hundreds of residences, and near parks, schools, and places of worship, often with no fencing whatever, 

· traffic delays and congestion, as the line crosses some 20 streets at grade, including two major highways, NJ Route 28 and US Route 22.

· noise from trains operating in many cases barely 30 feet, and in some cases as little as 10 feet, from residents' homes.


Because of their concerns, the Five Municipalities secured from Union County a pledge not to commence reactivation of the lines without the express agreement of the municipalities.  This pledge was embodied in a duly adopted resolution of the Union County Board of Freeholders which stated that:

Whereas, the rail line moves through certain municipalities, the County of Union shall not approve the usage of the rail line right-of-way unless and until the affected municipalities each pass a governing body resolution consenting to such usage.

Union County Board of Chosen Freeholders, Resolution No. 902-02 (8/22/2002) (a copy of the resolution is attached hereto as Appendix 2).

This pledge was repeated many times to the residents and leaders of the Five Municipalities, both orally and in writing, as well as in statements to the press.   For example, on September 19, 2002 a representative of Union County wrote to residents of Roselle Park stating that that “there is no intention of starting any rail service along these lines in your community.”  (Emphasis in original.)  Similarly, in an August 7, 2002 letter to Michael Tripodi, Mayor of the Borough of Kenilworth, the County Manager of Union County stated that:

The County of Union entered into a contract with the M&E on May 9, 2002 to provide for the rehabilitation and maintenance of these rail lines and to develop a staged operating plan to support the marketing and distribution needs of Tosco Refinery’s Polypropelene Facility.

However, the contract with M&E clearly states that rail operations and rehabilitation will not commence until authorized by the County and only when municipal issues and concerns have been addressed and approved by your governing body with regard to this project.

Again, let me reiterate that this project only goes forward to the rehabilitation and reactivation stage with the concurrence of both the municipality and the County.

(Emphasis added.)  (Copies of these letters are attached as Appendix 3, and numerous other statements by Union County to residents, leaders and the press are summarized in Appendix 4.)

Although the M&E proceeded to apply to the Board for a Modified Certificate of Public Convenience and Necessity, the Board noted in its decision the clause in Union County's contract with the M&E specifying that reactivation of the line would not proceed without Union County's written concurrence.  Finance Docket No. 34054, Morristown & Erie Railway, Inc. – Modified Rail Certificate (decision served July 5, 2002).  

Notwithstanding these repeated assurances that the rail lines would not be reactivated without the concurrence of the municipalities, Union County abruptly reversed course on June 5, 2003 when, following late-night, closed-door discussions, its Board of Freeholders voted to approve resolution 633-2003, authorizing the County Manager to implement Phases II, III and IV of the contract with the M&E, and rescinding the pledge conditioning such implement on the consent of the affect municipalities.  

Subsequently, the Five Municipalities have made extensive efforts to obtain information and commitments and from the M&E and Union County that would address their safety and environmental concerns.  These efforts have been met with less than full cooperation, to put it mildly.  In the view of the Five Municipalities, the only way their concerns can be addressed in a comprehensive and systematic way is for the Board to perform an environmental assessment of the rehabilitation and reactivation of these lines, and to require the M&E to provide all such information as is necessary for the Board to fully and intelligently address these issues.  The Five Municipalities submit that such an environmental review is mandated by NEPA and the Board’s regulations, and is the only responsible course of action to ensure that the reconstruction
 and reactivation of the RVRR/SIRY will not cause undue environmental and safety consequences, or that such consequences can be mitigated.

III.
Summary of Municipalities’ Environmental and Safety Concerns

The Five Municipalities are chiefly concerned about five environmental and safety issues:  (1) the presence of hazardous wastes on the lines, and the effect that replacing ties,  regrading and reconstructing the lines would have on releasing and spreading those substances, (2) the effects of noise from trains operating in residential areas, (3) the increased air pollution caused by increased traffic congestion at rail grade crossings, (4) the impediment to emergency vehicles caused by such traffic congestion and blockage of roads and (5) the danger to residents, especially children, from the operation of trains over largely unfenced rights-of-way through residential areas and near schools, parks, and recreational trails.  


The petition is not intended to supply all available evidence on these issues, and indeed much of that evidence cannot be presented by the Five Municipalities because only the M&E and County -- who have full access to the rights-of-way and full knowledge of what they intend to do to rehabilitate and operate the line – can supply it.  But outlined below are ample grounds not only to justify an environmental assessment, but to mandate it.


A.
Hazardous Wastes

The Five Municipalities submit that the record of the RVRR abandonment case cited above speaks for itself.  The former operator of the line, the Rahway Valley Railroad Corporation (“RVRC”), admitted that hazardous wastes were to be found on the right-of-way at several places, and the ICC required that the RVRC, in the event it salvaged materials from the line, to inform the appropriate environmental regulatory authority so that any necessary mitigation measures would be put in place prior to the salvage operations.


To the knowledge of the Five Municipalities, no formal salvage of any portion of the lines was ever done.  An examination of the right of way shows that the original ties used by RVRC – which are now in deplorable condition – are still present, along with some but not all of the rails.  See the first two photographs in Appendix 5.  Perhaps some informal scavenging of rails has taken place.  In any event, the point is that the rehabilitation of the line would disturb the roadbed, and any hazardous materials contained in the ties, ballast, and fill, to the same extent as the salvage operations contemplated when the ICC decided the RVRR abandonment case.  


This is confirmed by the report of an examination of the line done by Messrs, DeSocio, Evers and Sheehan, attached as Appendix 5.  Their report, which details the condition of the line in the City of Summit, indicates that rehabilitation of the line will entail not only reconstructing several bridges that have been torn down, but also tearing down and replacing additional bridges, reconstructing numerous concrete piers supporting the line, regrading the roadbed, replacing all ties and rails, and probably widening the roadbed, which as they note, would be a difficult undertaking since the line (in Summit) runs atop a high embankment, at the level of the bridges which carry the line over streets in Summit (and northern Springfield where the line crosses Orchard Street/Shunpike Road).  As part of the environmental assessment, a thorough review should be conducted to determine whether disturbed roadbed materials – potentially containing hazardous substances -- could be adequately contained,  collected and safely removed.


The bridges in Summit that were torn down were removed at least in part because they did not provide the standard clearance of 14’.  Replacing these bridges with new bridges having the necessary clearance will almost certainly require extensive regrading to raise the level of the approaches to the bridges.  This would require the “footprint” of the embankment at ground level to be expanded substantially, in order that the earthen embankment would be able to support a roadbed of the same or increased width.  The potential environmental effects of this change could be substantial.  


The ICC’s 1992 decision approving the abandonment of the RVRR did not state where along the line the hazardous materials were found.  The Five Municipalities have uncovered some information indicating cadmium contamination occurred on the right of way of the RVRR (see Appendix 11, a September 13, 1994 letter from New Jersey Department of Environmental Protection and Energy).  The M&E and Union County should be required to submit a complete environmental report including the locations of such materials, an identification of which hazardous substances are found, an assessment of the extent to which the hazardous materials on the right of way have leached into the surrounding soil and water table or migrated owing to the erosion of fill from the railroad embankments, and a full statement of the mitigation measures that will be taken to ensure that no contaminated fill or other materials are released into the environment during the rehabilitation/reconstruction of the line.


B.  Noise

It goes without saying that a freight train makes a lot of noise.  When the freight train is moving on an right-of-way that is 30 feet away from the back of many homes (and as little as 10 feet in back of some), the disruption to the occupants of those homes is considerable.  Additional noise would be created by the use of bells, whistles and horns to warn of the approach of trains to grade crossings.
  

Apart from promising to use existing and planted vegetation to maintain “sound and visual screening” along rights-of-way (see letter to Mayor Tripodi of Kenilworth, Appendix 6), the M&E has not indicated how it is going to mitigate this problem.  Union County has suggested (see Appendix 7) that it will operate trains at “off peak hours, low-volume hours.”  Does this mean at night?   If so, this would exacerbate the health effects of the low frequency noise.


This problem is related to safety and traffic congestion issues (see below).  For example, if trains are operated during the day so as not to burden residents with noise at night, there will be more traffic congestion.  


D.  Increased Air Pollution and Traffic Congestion from Grade Crossing Back-Ups

The lines of the former RVRR cross approximately 20 streets at grade, including two major highways, Route 22 in Union and Route 28 in Roselle Park; the lines of the former SIRY cross approximately eight streets at grade.
  

These streets are quite busy, even during “non-peak” hours.  For example, local newspapers conducted a survey finding that on Route 22, 1,581 vehicles crossed the RVRR tracks in the westbound lanes of Route 22 between 1:00 and 1:30 pm; between 1:30 and 2:00 pm, 1,676 vehicles transited in the eastbound direction.  (See Appendix 9, an article from the Union Leader of Union, NJ.)  Assuming reasonably that the transit of a train could take three minutes (despite promises that it would take less), that would mean that over 300 vehicles would be backed up and standing idle at the grade crossing during each transit of the train.  Because this is a heavily used commercial strip with many driveways to stores, restaurants and other commercial establishments on either side of Route 22, many more vehicles would be backed up in parking lots and driveways.  


The Five Municipalities readily admit that they do not have the resources to undertake a complete scientific study of the air pollution effects of such increased traffic congestion.  But they note that the entirety of Northern New Jersey is a non-attainment area under the federal Clean Air Act.
  This means, in essence, that there is no room for air pollution to get any worse.  The entity that wishes to benefit from the effort to revive interest in rail freight along the RVRR/SIRY -- the M&E railroad -- should bear the burden of undertaking a study of the air pollution effects of train grade crossings.  The Board has the responsibility under NEPA, as the federal permitting authority, to review these air pollution effects.  


E.  Safety of Residents

The safety of the children and other residents of their communities is of paramount concern to the leaders of the Five Municipalities.  Despite many questions and pleas from residents of the affected communities in recent months, the M&E and Union County have made no commitment to provide any new fencing of the RVRR/SIRY rights of way.  


As previously emphasized, the RVRR/SIRY lines pass predominantly though modest middle class residential areas in the Five Municipalities, often passing only 30 feet behind residents’ homes.  New Jersey is in fact the most densely populated state in the nation.   In addition, the lines pass within a quarter-mile of about 20 schools, places of worship, parks and recreation centers.  (See Appendix 10 for a list.)


As part of the environmental review process, the M&E and Union County should be directed to meet with the leaders of the Five Municipalities to discuss and agree on appropriate safety mitigation measures, to include adequate fencing of the entire line.  

IV.
Legal Requirement of Environmental Assessment in This Case

It goes without saying that, although the Board may have authority to exempt or streamline certain types of actions from its regulatory authority, it does not have authority to exempt itself from the National Environmental Policy Act.  Indeed all federal agencies have the obligation to comply with NEPA “to the fullest extent possible.”  Calvert Cliffs' Coordinating Committee v. Atomic Energy Commission, 449 F.2d 1109 (D.C. Cir. 1971), cert. denied, 404 U.S. 942 (1972). 

The Board’s environmental regulations state that no environmental review is usually done in connection with the discontinuance of service under Modified Certificates, 49 CFR sec. 1105.6, but by implication, the initiation of service under Modified Certificates should be subject to appropriate environmental review.  Indeed, inasmuch as there has been no service for several years on the RVRR or SIRY, the initiation of service would by definition be greater than 100%, thus ordinarily triggering environmental review under the thresholds contained in 49 CFR sec. 1105.7(e) (5).  Other effects that should be considered triggers for environmental review under sec. 1105.6 and 11.05.7 are an increase in noise to 65 dB or greater, and the creation safety effects resulting from vehicle delays at grade crossings.  See  49 CFR sec. 1105.7(e) (6) and (7).


As noted, the rehabilitation of these lines, including the extensive removal of old ties and fill, regrading, and bridge construction, make this akin to a new rail line construction project, which of course is subject to extensive environmental review.  Indeed, given the additional element that one of the principal customers of the lines is a chemical manufacturing facility, there is an argument that the environmental review here should be at least as thorough as the EIS mandated by the Board recently in connection with the new San Jacinto rail line near Houston in Fin. Docket No. 34079.   But at a minimum, a thorough environmental assessment and consideration of mitigating measures must be undertaken.  

V.
Conclusion

For all of the foregoing reasons, the Board should reopen this proceeding and request that the M&E and Union County supply the Board with all of the information necessary for the Board to undertake a complete environmental assessment of the effects of reactivating the former RVRR and SIRY lines.  
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Scott N. Stone

� The municipalities are formally known as the Township of Springfield, the City of Summit, the Borough of Kenilworth, the Borough of Roselle, and the Borough of Roselle Park.


�   As shown below, the rehabilitation of the line will be so extensive in many places as to amount to a reconstruction, because of the need for extensive regrading, replacement of ballast and ties, and rebuilding of bridges to provide higher clearances than provided by the former line.


�  FRA regulations require train warning horns to be set no less than 96dB, to be heard 100 feet in advance.  This is louder than a typical alarm clock, which of course is designed to be jarring and to wake people up.  See  “How Loud Can Sound Be,” an article from the The Hartford Courant, May 27, 1999, p. A15, summarized at http://www.nonoise.org/news/1999/may23.htm#How%20Loud%20Can%20Sound%20Be.





� The negative health effects of low frequency noise are well documented, and include sleep disturbance, hypertension and heart problems.  See, e.g., http://www.superscript.co.uk/ukna/briefing-110403-b.html; http://www.city.toronto.on.ca/health/hphe/pdf/noiserpt_attachmentmarch23.pdf.


�  See Appendix 8, a listing of the streets crossed at grade.


�  See, e.g., July 15, 2003 letter from the New Jersey Transportation Planning Agency to the Board submitted in Fin. Dkt. No. 33388, CSX and NS control of Conrail. 
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